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Profit on Sale of Governmental Securities Held Liable 
to Income Tax. 

An individual sold certain county and municipal bonds at 
a profit on which Federal income tax was exacted. In a 
suit to recover the amount of the tax paid the taxpayer 
prevailed, below, as reported in THE CoRPORATION JOURNAL 
tor November, 1929, page 29, (35 F. (2d) 29). On January 
5, 1931, the United States Supreme Court reverses (Will- 
cuts vs. Bunn, Docket No. 22—October Term, 1930). The 
complaint charged that the Revenue Act of 1924 (equally 
so any other recent Revenue Act) “if thus applied, was un- 
constitutional and void in that the tax was laid upon the 
instrumentalities of states.’ The court says that clearly 
the Act itself is sufficiently broad to sustain the tax imposi- 
tion, the state obligations exemption being restricted in terms 
to interest; that profit resulting from purchase and sale is 
readily distinguishable from profit resulting from and dur- 
ing ownership; that there is no express constitutional re- 
striction (on the taxation of state instrumentalities by the 
Federal government and vice versa) but an asserted implica- 
tion only; that “if the tax now in question is to be con- 
demned it must be because of practical consequences and not 
because purchases and sales by private owners of state and 
municipal bonds are a part of the State’s action in borrow- 
ing money”; that there has-been uniform and long-estab- 
lished practice, heretofore unquestioned; and that any bur- 
den, to be illegal, must be real, not imaginary, substantial, 
not negligible. 
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If you were subpoenaed today 
to appear in court with your 
company's stock books—in a 
suit involving the shares of 
one of your stockholders or 
over a deceased stockholder’s 
estate, or a stockholder’s suit 
against your company; or if 
any other emergency required . 
a critical and searching inspec- 
tion of your stock books, could 
you produce them with a feel- 
ing of assurance that all would 
be found clear and correct? 


The keeping of a corporation’s stock 
records in these days is too important 
and too technical for the officers of 
the company to perform it in safety— 
either for themselves or the company. 
The trend of the day is towards em- 
ployment of an expert transfer agent. 
Let The Corporation Trust Company 
make you an estimate now on the cost 
of acting as transfer agent for your 
corporation. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its purpose is 
to provide, in systematic and convenient form, brief digests of significant 
current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
to lawyers, accountants, corporation officials, and others interested in 


corporation matters, upon written request to any of the company’s offices 
(see next page). 


When it is desired to preserve the Journal in a permanent file, a > 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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Being incorporated under the Bank- 
ing Law of New York, and its affili- 
ated company incorporated under the 
Trust Company Law of New Jersey, 
the combined assets always approxi- 
mating a million dollars, this company 


Having offices and representatives 
in every state and territory of the 
United States and every province of 
Canada and a large, trained organi- 
zation at Washington, this company 


—acts as Transfer or Co-Transfer 
Agent or Registrar for the securi- 

—furnishes attorneys with ties of corporations; 

complete, up to date inform- 

ation and _ precedents f 

drafting all papers for in- 

sopineren x jalification 

n uw on; 

any j —acts as Trustee, Custodian of 

Securities, Escrow Depositary or 
Depositary for Reorganization 
Committees ; 


—compiles and issues:— 
The Stock Transfer Guide and Service 
The Corporation Tax Service, State and Local 
The Congressional Legislative Service 
The Supreme Court Service 
through its subsidiary, Commerce Clearing House, Inc., 
Leaf Service Division of The Corporation Trust Com- 


Standard Federal Tax 


tan i 
Public Utilities and Carriers Service 
Federal Regulation Service 
Legal Periodical Digest 
ae en Service Se 
Banking an st Company Service 
Tilustrative Story Case Business Law 
s and Bonds Law Service 
Federal Reserve Act Service 
Rewrite Federal Tax Service 
New York Tax Service 
Massachusetts Tax Service 
Wisconsin Tax Service 
Legislative Reporting Service 
26 Court Decisions Reporting Services 
The National Income Tax Magazine 





Talks on Foreign Corporations 


The conclusion that foreign cor- 
porations may hold stock in cor- 
porations of a state does not seem 
to have been questioned where the 
statutes of the foreign state author- 
ize its own corporations to acquire 
or hold stock in other ¢orporations. 

The Alabama Statutes (Section 
7206) while allowing a foreign cor- 
poration to hold, own and vote 
shares of the capital stock of domes- 
tic corporations, further provide 
that such foreign corporations must 
have complied with the Constitution 
and Laws of the State of Alabama 
with reference to the doing of busi- 
ness in Alabama by foreign corpora- 
tions. 

However, the greatest difficulty 
may arise where the relationship of 
parent and subsidiary exists when 
the subsidiary is doing business in a 
state either as a domestic or a for- 
eign corporation and the parent cor- 
poration is domiciled elsewhere and 
is not licensed as a foreign corpora- 
tion in the state in which the sub- 
sidiary is operating. 

In the Massachusetts case of Cut- 
ler vs. Cutler-Hammer Manufactur- 
ing Company, 266 Fed. 388, a sub- 
sidiary selling agent was organized. 
After the subsidiary was organized, 
the parent company revoked its own 
Massachusetts power of attorney 
and the subsidiary complied with the 
Massachusetts requirements for for- 
eign corporations. The Court, find- 
ing that the direction and control 
of the local office and its policy was 
still determined by the parent cor- 
poration spoke of the subsidiary as 
“little more than a bookkeeping ar- 
rangement” and the parent was, 
therefore, subject to suit in that 
jurisdiction. 

In a South Carolina case, (Ideal 
Theatre vs. Southern Enterprises, 


Inc., 128 S. E. 166) it was held that 
controlling a resident corporation 
through stock ownership, and super- 
vising its business, constitutes doing 
business, by the controlling and 
supervising corporation. 

In a Washington case, (New 
York Oil Company vs. Superior 
Court, 255 Pac. 1030) it was said 
that the domestic corporation was at 
all times nothing more than a 
dummy, organized or attempted to 
be organized, and controlled by the 
same persons who manage and con- 
stitute the foreign company; that 
the domestic corporation was or- 
ganized for the purpose of, and had 
been used as a means through 
which the foreign company was, 
transacting business in Washington. 

In an Ohio case, (Industrial Re- 
search Corporation vs. General Mo- 
tors Corporation et al, 29 F. (2d) 
623) the court held service of proc- 
ess good because the stockowner- 
ship or control and the inter-related 
business, supported by newspaper, 
sheet and pamphlet advertising, im- 
plied a complete unity of business; 
and because of this and of other 
facts that are apparent, the separate 
corporate entities must be ignored 
and considered as a mere fiction as 
the subsidiaries are no more than 
adjuncts or agents of the parent. 
Numerous other cases could be 
cited. 

In conclusion it might be said that 
where the relationship of parent and 
subsidiary is employed care should 
be taken that the subsidiary does not 
degenerate into a mere local agent 
of the parent. The separate en- 
tities must be observed and the sub- 
sidiary must be able, in manage- 
ment and financial affairs, to stand 
upon its own feet. 
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Domestic Corporations 


California. ° 


By-law restricting transfer of corporation’s stock is without force 
on purchaser for value and without notice thereof. Action against 
the president of.a corporation for the statutory penalty for refusal to 
transfer on the books of the corporation certain shares of its capital 
stock. A by-law of the corporation reads: “No share of stock in this 
corporation is transferable without the holder thereof first presenting 
the same for sale to said corporation.” The California District Court 
of Appeals, First Appellate District, affirming the judgment below for 
plaintiff-respondent, says: “In the case before us, however, respondent 
was a purchaser for value without notice or knowledge of the existence 
of the by-law. The certificate contained the usual recital—Transfer- 
able on the books of the company by endorsement hereon and surrender 
of this certificate,’ and there was nothing printed on the certificate in 
any way calculated to advise a purchaser that the corporation had at- 
tempted to place any restriction on the right of transfer. Having is- 
sued its certificate in this form we must hold, on well settled principles, 
that the corporation is now estopped to assert against a bona fide pur- 
chaser for value a restriction on the right of transfer of which he had 
no notice at the time of purchasing the stock.” Gaetano Mancini vs. 
Ettore Patrizi, decided November 24, 1930 (not yet officially reported). 
Commerce Clearing House Court Decisions Reporting Service, Requi- 
sition No. 31732. Anthony S. Devoto (Devoto, Richardson & Devoto), 
for appellant ; J. J. Dunne, for respondent: all of San Francisco. 


Delaware. 


Restriction on sale or transfer of his stock by stockholder, sus- 
tained. Action here is to compel transfer on a Delaware corpora- 
tion’s books of shares of stock to one to whom a certificate representing 
such shares had been endorsed, and by whom such certificate had been 
tendered for cancellation. Refusal was founded on failure on the part 
of the transferor to comply with charter and by law provisions, repro- 
duced on the back of the certificate and referred to on the face thereof, 
restricting the power of alienation. Roughly, the restricting provisions 
are that a stockholder desiring to sell his stock shall notify the presi- 
dent or treasurer of the corporation of his wish, naming another stock- 
holder of the same class as an appraiser of the value thereof ; the officer 
names another stockholder of the same class as a second appraiser; 
the two appraisers name a third, experienced in the business of loan- 
ing money (the corporation’s business) or in banking; the three deter- 
mine value, exclusive of good will, at time of appraisal; the company 
has a 20-day option to buy at the appraised value; if the option be not 
exercised the stockholder is free to sell at will. It was contended that 
this restriction is invalid. The Supreme Court of Delaware affirms 
the judgment of the court below (lower court opinion, 147 A. 312, 
digested in Tue Corporation JourNnaAL for January, 1930, at page 78) 








Massachusetts. 
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sustaining the restrictions and the right of the corporation to refuse 
transfer in the event of a failure to comply. The court finds the restric- 
tions and limitations necessary and convenient to the attainment of 
the objects set forth in the charter—quite necessary to protect the com- 
pany’s interests; it refers to the contractual relation existing between 
the corporation and its stockholders; it sees nothing against public 
policy in the instant contract; it notes that “the restrictions are not 
absolute and do not prevent the ultimate alienation of the stock”; it 
says that the elimination of good will in reaching a value is not an un- 
reasonable provision; and, finally, “there being no evidence of any 
fraud at the time of the purchase, we are convinced that the conditions 
of the contract are binding upon the appellant.” Lawson vs. House- 
hold Finance Corporation, Commerce Clearing House Court Decisions 
Reporting Service, Requisition No. 32428. William Prickett, of Wil- 
mington, for appellant. E. Ennalls Berl, of the firm of Ward & Gray, 
of Wilmington, and F. R. Hubachek, of Minneapolis, Minn., and F. B. 
Hubachek, of Chicago, Illinois, for appellee. 


Acts of non-stock-holding directors are binding as acts of de 
facto directors. The Massachusetts corporation law provides that 
each director of a corporation shall be a stockholder thereof unless the 
by-laws otherwise provide. Here, the by-laws did not otherwise pro- 
vide. The directors of the corporation defendant assigned all of their 
stock to a certain individual; no transfer of the shares was made on 
the corporation’s books; the directors continued to act as such; there- 
after they authorized an attorney “to agree to and to enter a judg- 
ment,” etc. The question is, did these men, acting as directors, have 
the authority to so authorize the attorney. It is conceded that the attor- 
ney was ignorant of any disqualification on the part of the acting di- 
rectors. The Supreme Judicial Court of Massachusetts (Middlesex) 
affirming the decrees below for defendants says: “In the circumstances 
here found the individual defendants must be held to have acted at 
least as de facto directors and as such to have had authority to au- 
thorize [the attorney] to enter the judgment for the defendant. It 
follows that as to the corporation and as to the creditors of the corpora- 
tion the acts of the de facto directors must be held valid and binding.” 
Tufts vs. Waltham Auto Bus Co. et al., 173 N. E. 537. J. E. Reagan, 


for appellant; G. B. Rowell and C. F. Albert, for appellee: all of 
Boston. 


Individual liability of officers of corporation signing false re- 
turn for corporation. The Massachusetts law requires a domestic 
business corporation to submit each year a report of condition signed 
and sworn to by its president, treasurer and a majority of its directors. 
All signing officers and directors are liable, jointly and severally, for all 
debts and contracts of the corporation contracted or made while they 
are officers if any statement made, in the report, is false and was either 
known by them to be or on reasonable examination could have been 
known to be false. This is an action by a creditor of a corporation 
against the corporation and certain of its officers to recover from the 
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individuals a certain amount owed by the corporation on the ground 
that recent reports of condition were false and that the officers knew or 
ought to have known they were false. The “falsity” consisted of show- 
ing on the assets side the cost prices of certain automobiles, trucks, and 
teams, owned for a number of years. On the liability side was an item 
of reserves, which in large part represented depreciation of the assets 
referred to. On the books an appropriate portion of the reserve ac- 
count was definitely shown to represent depreciation against the speci- 
fied assets; such was not the case on the return. The “net” condition 
in each case was as shown by the books and so far as appears was cor- 
rect. The Massachusetts Supreme Judicial Court (Suffolk) affirms the 
decree below for plaintiff, holding that the statements as made were false 
and, if indeed not known to be such, could readily have been determined 
to be and so should have been known to be false. The returns showed 
on their faces certain values of certain assets; there was nothing to 
show that the “reserves” of the reports included amounts representing 
annual depreciation of those same items, though the books did so show, 
and so the individual signing officers were held liable. The court says, 
too, that “there is no express provision and no implication that the 
responsible officers and directors of a corporation are not required to 
report its actual condition whether or not disclosed by the books.” 
United Oil Co. vs. Eager Trans. Co. et al., 173 N. E. 692. N. Golden, 
of Boston, for plaintiff. F. W. Fisher, of Boston, for defendants. 


New Jersey. 


Railroad not entitled to lien under Municipal Lien Law for de- 
murrage charges. Here there is brought in question the validity 
of a lien claimed by a railroad company under the New Jersey Mu- 
nicipal Lien Law on money due under a contract entered into by the 
defendant contracting company with a county of New Jersey for cer- 
tain road work. The claim is in two parts, one for freight charges 
and one for demurrage charges. Two classes are given protection by 
the Municipal Lien Law: those who perform labor and those who fur- 
nish material. The Court of Chancery of New Jersey says that “our 
courts have applied this act and the Mechanics Lien Act to the limit 
by holding that transporting material to a job is performing labor with- 
in the meaning of those statutes.” So, the court holds that the rail-- 
road is entitled to payment for its freight charges out of the fund in 
question. The court believes, however, that demurrage cannot be con- 
strued to be for labor performed and so holds that the railroad is not 
entitled to a lien on the fund for so much of its claim as represents 
demurrage. Central R. Co. of N. J. vs. Gallena-Poole, Inc. et al., 152 
A. 251. Raymond Dawson, of Jersey City, and Edward F. Smith, for 
complainant. Samuel D. Williams, of Newark, for defendants Com- 
mercial Casualty Co. and others. 


Proofs necessary to give Chancery Court jurisdiction to grant 
stockholder’s prayer for appointment of receiver for his corpora- 
tien. Prayer by stockholder for appointment of receiver for his 
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(New Jersey) corporation. Before final hearing counsel expressed 
to the court a willingness that the bill should be dismissed, by agree- 
ment. The Court of Chancery of New Jersey felt that inasmuch as 
the state was a party in interest because of the rights of the public at 
large which the Legislature under Section 65. of the Corporation Act 
endeavored to safeguard, it should proceed. Decreeing dismissal of the 
bill and the order to show cause the court says that in order to grant 
the relief sought three statutory requisites must be clearly established, 
namely, “(1) That the defendant’s business has been conducted at a 
great loss and greatly prejudicial to the interest of its creditors or stock- 
holders; (2) that the defendant’s business is being so conducted; and 
(3) that the defendant’s business cannot be conducted with safety to 
the public and advantage to the stockholders. Such statutory requisites 
must be clearly manifest in order to confer jurisdiction upon the court.” 
The court holds that while the first requisite was substantiated, the sec- 
ond and third were not. Kelly vs. Kelly-Springfield Tire Co., 152 A. 
166, William George, of Jersey City, for complainant. Herbert J 
Hannoch, of Newark, for intervening complainants. Wall, Haight, 
Carey & Hartpence, of Jersey City (Thomas G. Haight, of Jersey City, 
of counsel), for defendant. John Milton, of Jersey City, for stock- 
holders. 


Ohio. 


Duty of directors at meeting to consider sale of all of a corpora- 
tion’s property to another corporation. In these actions, tried to- 
gether, certain stockholders seek to restrain their corporation from 
executing a contract to sell all of its properties to another corporation 
as ostensibly authorized by the board of directors and by the stock- 
holders as provided by law. The Ohio Court of Common Pleas 
(Youngstown) renders judgment for plaintiff and allows the permanent 
injunction prayed for. Ohio Code Section 8623-65 provides that a 
corporation may sell all of its assets by action of its board of directors 
when and as authorized by the affirmative vote of the requisite number 
of stockholders, on such terms, etc., “as its board of directors deem 
expedient.” In the instant case, of a board of eleven, six members 
voted to sell under certain terms, one voted “no,” two refrained from 
voting, and two were absent. At a stockholders meeting it was certi- 
fied that more than the required number of shareholders had voted in 
favor of the contract proposed by the board. The court says ““Deem’ 
means ‘to judge’ or to form an opinion; ‘to determine’. To deem ex- 
pedient thus requires and presupposes full and formal judgment of 
each and every member of the board present to take action after rea- 
sonable opportunity afforded for investigation, weighing and deter- 
mination, at the meeting, of all the terms, conditions, and considerations 
entering into the proposal. Without going into details, the evidence 
conclusively, irrefutably to the court’s mind, shows that several mem- 
bers of the board who voted affirmatively either had no reasonable 
opportunity or sufficient facts for the necessary investigation and for- 
mation of any full and formed judgment at the meeting as required 
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by the statute, or having such opportunity, made no independent investi- 
gation, were not supplied with adequate information, but acted on the 
opinion ot advice of other directors. The director voting ‘no’ frankly 
said he did not have sufficient knowledge to judge of the merits of the 
proposal which the statute mandatorily required of him as one of the 
board previous to its action as a whole. This lack of-investigation and 
all opportunity for obtaining it was well known to all, and is a shock- 
ing and outstanding feature of this case. Another of the directors 
was not fully informed on the matter and for that reason did not vote. 
He should have been given time and he should have demanded time. 
They could not waive their rights; those rights were not personal, they 
were representative. It is not a question of mere majority action; it 
is informed action of every director, whether affirmative or negative, 
and qualified by investigation and knowledge to deem the considera- 
tion, terms, etc., expedient. The corporation and its shareholders were 
entitled to those directors’ separate judgment, their arguments when 
fully informed, as well as to those of a favorable majority. Each of 
them and all the stockholders have an absolute right to this.” Thus 
disposing of the matter on the law side the court says that ° ‘equitable 
principles,” which it considers at considerable length, “if applied to 
the attempted action of the board, would lead to an identical result.” 
It is further stated: “The attempted action of the directors being in- 
valid on the various grounds heretofore stated, a later authorization by 
the stockholders, even by unanimous vote, would be void also.” Wick 
et al. vs. Youngstown Sheet and Tube Co., Bethlehem Steel Corpora- 
tion, et al., decided December 29, 1930, not yet officially reported. 


South Carolina. 


Contracts in partial restraint of trade will be upheld, generally. 
Into the merits, here, we do not go, no corporation being involved. 
The Supreme Court of South Carolina says: “Whatever may have been 
the rule in regard to the validity of agreements in restriction of the 
right of one to exercise his trade or calling under the early English 
common-law decisions (6 R. C. L. p. 785), it is now generally held 
in substantially all the American jurisdictions that such contracts in 
partial restraint of trade will, in conformity with the just and equitable 
principles of the common law, be generally upheld and enforced if (1) 
supported by a valuable consideration, (2) if reasonably limited as to 
time, and (3) if reasonably restricted as to the place or territory, that 
is, where the time is not more extended or the territory not more en- 
larged than essential for a reasonable protection of the rights of the 
purchasing party.” Metts, et al. vs. Wenberg, 155 S. E. 734. J. Leroy 
Dukes and Wolfe & Wolfe, all of Orangeburg, for appellant. T. B. 
Bryant, Jr., of Orangeburg, for respondents. 


Utah. - 


. When directors retain and have necessary qualification of being 
stockholders. An assessment against stock of a corporation (an 
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irtigation company, though that is immaterial for present purposes) 
levied by the board of five directors is questioned for two reasons, the 
one with which this digest deals being that of the five “directors” con- 
stituting the entire board three were not stockholders and so were not 
competent to act as directors. That directors of the corporation must 
be stockholders thereof is not questioned. In the case of two of the 
men, the books showed that the only stock standing in their respective 
names had been issued to “Federal Land Bank of Berkeley, Pledgee, 
(name of stockholder-director).” In the case of the third man the books 
failed to carry his name as a stockholder but he certified that he had 
been an owner of stock for four or five years. The Supreme Court 
of Utah, affirming the judgment below, sustaining the assessment and 
so finding that the men referred to were stockholders, says that here 
there are no facts to make inapplicable the general rule that the pledgor 
of stock retains title therein until divested by sale on due notice or by 
foreclosure in equity, and, as to the third man, “it may be presumed 
that the certificate of his stock has been properly endorsed and de- 
livered to him by his predecessor in interest” and that in such case, 
under the Utah law (the action having been commenced before the 
Utah “Uniform Stock Transfer Act” took effect), delivery of the cer- 
tificate, properly endorsed would be sufficient to transfer the title to 
the purchaser without the transfer on the books of the corporation. 
Gowans, et al. vs. Rockport Irr. Co., 293 P. 4. P. C. Evans, of Salt 
Lake City, for appellants. P. H. Neeley, of Coalville, for respondent. 


Foreign Corporations 


Iowa. 


Legal status of foreign corporation not to be questioned in nuis- 
ance action brought by it. Here, “there is no denial of the fact 
that the appellant attempted to become incorporated under the laws of 
Illinois, that a certificate or charter was duly issued to it by the proper 
authorities of said state, and that it has been and is functioning as a 
corporation.” The action is by the Illinois corporation to enjoin ap- 
pellee from committing a nuisance on certain Iowa real estate owned 
by it. “Not duly organized under the laws of Illinois” was pleaded 
as a defense. Defendant prevailed below. The Supreme Court of Iowa 
reverses. The court cites Iowa Code Section 10984 providing that a 
foreign corporation may sue in the courts in its corporate name, and 
Code Section 8401 which provides, inter alia, that no person sued for 
an injury to a corporation’s property shall be permitted to set up a 
want of legal organization in his defense, and holds that this latter 
provision applies to a foreign as well as to a domestic corporation and 
not, as appellee contends, to a domestic corporation only. “It is to be 
remembered that the appellant is not attempting to transact business 
in Iowa, or come under the terms and provisions of the statutes per- 
taining to foreign corporations which do transact business in this state.” 
Appellee’s contention that if § 8401 is to be so interpreted it is un- 
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Number and general powers permitted to direc- 
tors 

Liabilities of shareholders, directors and officers 

Procedure for amending letters patent 

Filing of prospectus before selling or allotting 
shares 

Annual reports 

Qualification of foreign corporations 

Corporations not for profit 

Fees and disbursements 

Dominion income tax and reports 
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constitutional because arbitrary and discriminatory is held to be with- 
out merit. Further, it is apparent that defendant is at least a de facto 
corporation, and as such it will be dealt with as would a de facto domes- 
tic corporation which would come within the provisions of § 8401. 
First Title & Securities Co. of Bloomington, Illinois vs. United States 
Gypsum Co. of Chicago, Illinois, 233 N. W. 137. D, M. Kelleher and 
Thomas & Loth, all of Ft. Dodge, for appellant. Helsell, McCall & 
Dolliver, of Ft. Dodge, and Scott, Bancroft, Martin & McLeish, of 
Chicago, Ill., for appellee. 


Massachusetts. 


Where writ alleges foreign corporation is doing business in 
Massachusetts through a named agent service of summons on such 
named agent is sufficient to bring the corporation into court. This 
is a following action to Murphy vs. Campbell Soup Co., 40 F. (2d) 
671, digested at page 232, in THE CorPorATION JOURNAL for October, 
1930. Here the writ describes the defendant as the Campbell Soup 
Company, a New Jersey corporation, doing business in Massachusetts, 
through and by a named agent at a named address. Service was made 
on the agent who stated to the marshal that he was agent for and in 
charge of the business of The Campbell Sales Company, also a New 
Jersey corporation but licensed to do business in Massachusetts, but 
not of the defendant Campbell Soup Company, which is not licensed 
in the state. The marshal’s return stated that the summons had been 
served on the named agent, but did not designate him as the defendant’s 
agent, reciting the agent’s own statement to him of his agency status. 
The sufficiency of the return is questioned. The United States Dis- 
trict Court, District of Massachusetts, sustains the return (if amended 
by the marshal in certain formal respects not here material to be men- 
tioned), saying: “Where it is alleged in a writ that a foreign corpora- 
tion is doing business here through a named agent, an officer’s return 
showing service of the writ upon said agent is sufficient to bring the 
defendant into court, though the return contain no statement as to the 
alleged agency. If the defendant objects to the jurisdiction, he can 
raise the question by a plea in abatement.” Murphy vs. Campbell Soup 
Co., 44 F. (2d) 214. Horatio N. Allin, of Boston, for plaintiff. Wm. 
T. Shaw and Gaston, Snow, Saltonstall & Hunt, all of Boston, for 
defendant. 


New York. 


Action brought in New York against an Illinois corporation not 
doing business in New York dismissed for want of jurisdiction. 
Defendant is an Illinois corporation not licensed to do business in New 
York; it owns no property in New York, rents no space there, has no 
officers or employees within the state, and has never made any con- 
tracts there. It is a subsidiary of a company having an office in New 
York (“exact relationship between the two corporations is not proved”) ; 
the subsidiary’s name appears with those of other subsidiaries on the 
door of the parent’s office, and it appears in the New York telephone 
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directory with three numbers and is found in other directories. The 
United States District Court, Southern District of New York, says 
“The only occasion upon which the defendant had any employees wi 

the state was in connection with the repair of a certain lot of defective 
automobile brakes. It maintained no service station, but in attempting 
to compose the present controversy had sent into New York a number 
of workmen to make adjustment upon the brakes in question. Under 
all the circumstances there can be no doubt but that the defendant was 
not doing business here so as to become subject to the jurisdiction of 
this court. Furthermore, the person served with the summons and 
complaint was one Beecroft who is office manager of the parent com- 
pany, and who is neither an officer, director, agent nor employee of 
the defendant. He had no authority from the defendant and service 
upon him was undoubtedly invalid.” Bradfield Cab Sales Corporation 
of New York vs. Bendix Brake Company, decided November 28, 1930 
(not yet officially reported). Commerce Clearing House Court De- 
cisions Reporting Service, Requisition No. 31453. Bernard Krenthal, 
for plaintiff. Chadbourne, Stanchfield & Levy, (William Wallace, Jr., 
J. Arthur Love, Edwin H. Cassels, of counsel), all of New York City, 
for defendant. 


Pennsylvania. 


Having an exclusive sales agency does not without more consti- 
tute doing business in state and exclusive sales agent is not an 
agent on whom process may properly be served. The defendant 
company, here, is an Ohio corporation. It entered into a contract with 
an individual, doing business in Pittsburgh, Pennsylvania, under a com- 
pany name, giving to him the exclusive right to sell its product in the 
Pittsburgh district. The local telephone directory carried the name of 
the Ohio corporation with the address of the Pittsburgh dealer, the 
listing being done by him and the cost of the telephone being paid by 
him. The dealer’s letter-heads described him as the direct factory 
representative of the Ohio company. The dealer purchased the manu- 
facturer’s goods for resale to his customers; sometimes by his order 
the manufacturer has shipped direct to the dealer’s customers but the 
sale in any such case was to the dealer and by him to his customer. 
The dealer was not held out, either by himself or by the manufac- 
turer, to be the latter’s general agent. The United States District Court, 
W. D. Pennsylvania, grants the motion to quash service on the Ohio 
corporation made on the Pittsburgh dealer, the court holding that the 
evidence fails to show that the corporation had a regular and estab- 
lished place of business at the dealer’s address and that the court has 
no jurisdiction to entertain an.action against it alleging patent infringe- 
ment based on service on the dealer as its general agent. American 
Tubular Elevator Co. vs. The Jaeger Machine Co. and ano., decided 
December 4, 1930 (not yet officially reported). Commerce Clearing 
House Court Decisions Reporting Service, Requisition No. 31298. 
Byrnes, Stebbins, Parmellee & Blenko, and Wm. H. Parmelee, all of 
Pittsburgh, for plaintiff. Kwis, Hudson & Kent, of Cleveland, Ohio, 
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and Green & McCallister, of Pittsburgh, for the Jaeger Company. 
Brasley, Rubin, Balter & Cole, of Pittsburgh, for J. A. Wist. 


Taxation 


Georgia. 


Georgia chain-store tax not applicable to chain of five stores. 
The Georgia General Tax Act of 1929 imposes a tax of $50 a store on 
every chain of stores (we assume the term to be generally understood) 
consisting of more than five stores. The statute provides that “ ‘Chain 
of Stores’ as used herein shall mean and include five or more stores, 
etc.” Plaintiff in error “operates and maintains five retail stores in 
the state of Georgia”. In an action to enjoin the threatened imposition 
of the tax the court below sustained the general demurrer to the peti- 
tion. The Supreme Court of Georgia reverses the judgment, holding, 
construing the taxing statute strictly, as it must be construed, that a 
tax is levied only “where there are more than five stores owned, oper- 
ated, or controlled by the same person, firm, or corporation”. The 
constitutionality of the act was called in question but, as seen, it was 
not necessary for the court to give consideration to any contentions in 
that direction. Mystyle Hosiery Shops, Inc. vs. Harrison, Comptrol- 
ler General, et al., 155 S. E. 765. Howell, Heyman & Bolding and 
Herman Heyman, all of Atlanta, for plaintiff in error. Robt. B. 
Troutman and Robt. S. Sams, both of Atlanta, J. P. Wilhoit, of War- 
renton, Frank Carter, of Atlanta, Geo. M. Napier, Atty. Gen., and T. 
R. Gress, Asst. Atty. Gen., for defendants in error. 


New York. 


Action against foreign corporation for franchise tax. For the 
privilege of doing business in New York a corporation foreign thereto 
is required to pay an annual tax in advance, the tax year running from 
November 1 to October 31. On or before July 1, generally, return is 
filed with the Tax Commission, on the basis of which (or otherwise) 
the tax is assessed, payable on or before January 1, generally. The 
tax law provides for application for revision and readjustment to the 
Commission within one year after an account is audited and settled; 
and, thereafter, for a review of the Commission’s determination on 
certiorari by the state supreme court. Here, the defendant corpora- 
tion “admittedly was doing business in the state during the year 1925, 
and up to November 1, 1926, but surrendered its certificate to do busi- 
ness therein on November 26, 1926”. Assessment in the sum of $8,- 
487.18 was made covering the tax year beginning Nov. 1, 1926; the 
tax not being paid, penalties aggregating $1,273.08 were assessed. Ac- 
tion is brought by the state to recover these amounts. No application 
for revision and readjustment, as outlined above, was made. The 
defendant urged numerous defenses. The New York Supreme Court, 
Albany County, grants plaintiff’s motion for judgment. “Not having 
interposed those denials and defenses before the tax commission onan 
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application for revision and readjustment, and not having reviewed 
the action of the Commission by certiorari, as the defendant might have 
done under the tax law, those denials and defenses are not available 
to the defendant in this action”. People vs. Afia Finance Corporation, 
245 N. Y. Sup. 267. Hamilton Ward, Atty. Gen. (Borden H. Mills, 
of Albany, of counsel), for plaintiff. Alexander & Green, of New 


York City (H. S. Ogden, of New York City, of counsel), for defen- 
dant. 


Copyright royalties may be included in the income measure of 
the New York franchise tax on business corporations. The New 
York tax in question is one imposed on a domestic corporation for 
the privilege of exercising its franchise in the state measured by so 
much of its entire net income, including dividends and interest on 
bonds, Federal, state, and municipal as well as others, as is allocated, 
under the terms of the statute, to the business carried on within the 
State. The question is whether or not copyright royalties (income 
from a Federal instrumentality the right of a state to tax which is 
impliedly denied by the Constitution) may be included in the tax base. 
The United States Supreme Court (three justices dissenting) on 
January 12, 1931, answers the question affirmatively sustaining the 
judgment below (U. S. D. C., S. D. of N. Y., 41 F. [2d] 395, THe 
CoRPORATION JOURNAL for November, 1930, page 258). The Court 
holds that the tax is a true excise, not an income tax, income being 
the measure merely on which the excise is laid, and says that it knows 
of no reason why it should depart from the rule applied by it for 
some seventy years, namely, “that a non-discriminatory tax upon cor- 
porate franchises is valid, notwithstanding the inclusion of tax-exempt 
property or income in the measure of it”. It is said that the decision 
in the Macallen Case (Massachusetts), 279 U. S. 620 (THe Corpora- 
TION JoURNAL for October, 1929, page 18) is not such a departure 
since there the decision was rested on the distinguishing fact that the 
inclusion of interest on Government bonds in the excise tax base was 
by virtue of an amendment of the taxing act, such interest having 
theretofore been excluded by the statute, there thus being shown a 
specific intention on the part of Massachusetts to reach the income 
from tax-exempt national and municipal bonds. The New York statute, 
not in specific terms but by reference to the Federal income tax law, 
formerly excluded the interest on state and municipal bonds and on 
some Federal bonds; thereafter the statute was amended so that in- 
terest on all such bonds was to be included in the base: the Court says 
that before the amendment the taxing act was sufficiently broad to in- 
clude income from copyrights, that neither before nor after the amend- 
ment does the law mention copyrights or the income therefrom, and, 
that “it cannot be said that the present tax was aimed at copyrights”— 
thus distinguishing the Macallen case. Educational Films Corp. of 
Amer. vs. Ward, etc., Docket No. 350—October Term, 1930. Ben- 
jamin P. Dewitt (Roger Hinds and Siegfried F. Hartman, of coun- 
sel), all of New York City, for appellant. Wendell P. Brown, 3d Asst. 
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Atty. Gen. of N. Y. (Hamilton Ward, Atty. Gen. of New York, on 
the brief), for appellees. 


South Carolina. 


Documentary stamp taxes on promissory notes made by a South 
Carolina corporation. South Carolina imposes a documentary 
stamp tax on promissory notes. Certain of the notes involved in this 
case were signed outside of South Carolina, others were signed within 
the state; all were payable to banks outside of the state, and there 
payable, the proceeds of the notes being credited to the account of the 
drawing domestic corporation in the foreign banks. The question 
is are all or any or none of these notes taxable. The state contends 
that all are subject to the tax; the corporation’s contention is that none 
is. The United States District Court, E. D. South Carolina, holds, 
without much discussion, that the notes signed without the state never 
had a legal situs within South Carolina and so were beyond the power 
of the state to tax. As to the others the plaintiff’s argument is that 
recent decisions of the United States Supreme Court have established 
the principle that a chose in action is taxable by but one jurisdiction, 
and that of its situs, the domicile of the owner, and that it can have 
no other legal situs whatsoever for tax purposes, under any circum- 
stances. The court thinks “it is clear that those decisions do not go 
that far”. It holds that the notes being made, signed, and issued 
within South Carolina they have a legal taxable situs there for the 
broad purposes of the tax which is neither a property nor a death tax; 
that to apply the tax to these notes does not violate the due process 
of law provision of the Fourteenth Amendment to the Federal Consti- 
tution on the ground that, the notes being subject to rejection by the 
banks, and to revocation before acceptance, the contract was not com- 
pleted until the instruments had passed beyond the power of South 
Carolina to tax; and that interstate commerce was in no way involved. 
Graniteville Mfg. Co. vs. Query et al., 44 F. (2d) 64. P. F. Henderson, 
of Aiken (Hendersons & Salley, of Aiken, on the brief), for plaintiff. 
Cordie Page, Asst. Atty. Gen. (John M. Daniel, Atty. Gen. on the 
brief), and J. Fraser Lyon, of Columbia, for defendant. 


Virginia. 

Purchaser of stock on margin is taxable on full market value 
thereof. The stock in question here is such as to be taxable to a 
resident of Virginia. The state contends that the tax is to be based 
on the full market value; the taxpayer’s contention is that the base 
should be the amount paid by him as margin to the broker who ex- 
ecuted his order to buy, the remainder of the purchase price being 
still not paid. The Supreme Court of Appeals, reversing the judg- 


ment below, finds for the state, —— the taxpayer’s petition for 
refund. The court says that “one who buys stock owns it” and that 


stock “is a chose in action”, in such a case as here “not paid for in 
full”; and further that “this is not the law in Massachusetts which has 





The Corporation Journal 331 


steadily adhered to the doctrine that title is in the broker and not in 
the customer, and this appears to be the English rule”. Putnam, Com- 
monwealth Atty., et al. vs. Ford, 155 S. E. 823. W. W. Martin and 
Henry R. Miller, Jr., both of Richmond, for plaintiffs in error. J. 
W. C. Johnson, of Clifton Forge, for defendant in error. 


Some Important Matters for February 
and March 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 


AtaskA—Annual Report due within 60 days from January 1.—Foreign 
Corporations. 

ALasaAMa—Annual Franchise Tax payable April 1, but may be paid 
without penalty until April 30—Domestic and Foreign Corpora- 
tions. 

Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations. 

Arizona—Annual Statement of Mining Companies due between January 
1 and April 1—Domestic and Foreign Corporations engaged in 
mining of any kind. 

ArKAnsAs—Franchise Tax Report due on or before March 1.—Do- 
mestic and Foreign Corporations. 

Catirorn1A—Franchise (Income) Tax Return and Payment one-half 
tax due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

CoLorapo—Annual Report due within 60 days after January 1—Domes- 
tic and Foreign Corporations. 

Connecticut—Annual Report due on or before February 15.—Domestic 
and Foreign Corporations. 

Income Tax Return due on or before April 1—Domestic and 
Foreign Corporations. 

DeLawareE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 

Return of Information at source due on or before March 15.— 
Domestic and Foreign Corporations. 

Dominion oF CanapA—Annual Income Tax Return on or before April 
30.—Domestic and Foreign Corporations. 

Return of employers and return of dividends for income tax pur- 
poses due on or before March 31.—Domestic and Foreign Cor- 
porations. 
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Grorcia—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. i 

Itt1nors—-Annual Report due between February 1 and March 1.—Do- © 
mestic and Foreign Corporations. 

InpIANA—Annual Capital Stock Report due on or before March 1.— 
Foreign Corporations engaged in manufacturing. x 

Kansas—Annual Report and Franchise Tax due between January 1 and © 


March 31.—Domestic and Foreign Corporations. e 

Loutstana—Capital Stock Statement and Tax due on or before March © 
1.—Foreign Corporations. 

Matne—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 

MaryLanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

MassAcuusetts—Annual Report of information at the source for in- 
come tax purposes due between January 1 and March 1.—Do- 
mestic and Foreign Corporations. 

Excise Tax Return due between April 1 and April 10.—Domestic 
and Foreign Corporations. 

MississtpPI—Income Tax Return due on or before March 15.—Domes- 
tic and Foreign Corporations. 

Missourt—Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 

Return of Information at Source due on or before March 1.— 
Domestic and Foreign Corporations. 

Montana—Annual Report due between January 1 and March 1.— 
Foreign Corporations. 

Annual Return of Net Income due between January 1 and March 
1.—Domestic and Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15. 
—Foreign Corporations. 

New HaAmpsHire—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Corpora- 
tions. 

New Yorx—Annual Franchise Tax payable on or before April 1—Do- 
mestic and Foreign Real Estate and Holding rporations. 
Transportation and Transmission Companies, other than those 
subject to the so-called income tax. 

Annual Franchise Tax Report, Real Estate, Holding, Transpor- 
tation and Transmission Corporations due between January 1 and 
February 15.—Domestic and Foreign Business Corporations. 

Form 42 C. T. Section 182 of the Tax Law. 
Return of Information at Source and Return of Tax Withheld at 
Source due on or before April 15.—Domestic and Foreign Cor- | 
‘ porations. > 
Nort CaroLtina—Income Tax Return and Return of Information due ~ 
“on or before March 15.—Domestic and Foreign Corporations. 
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North Daxota—Annual Income Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 

Oxnto—Annual Report due between January 1 and March 31.—Domes- 
tic and Foreign Corporations. 

Orecon—Excise (Income) Tax Return due on or before March 31.— 
Domestic and Foreign Corporations. 

PENNSYLVANIA—Capital Stock Report and Corporate Loan Report due 
on or before March 15.—Domestic and Foreign Corporations. 
Bonus Report due on or before March 15.—Foreign Corporations. 

Ruope IsLtanp—Corporation Tax Return due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due during February —Domestic and Foreign Cor- 
porations. 

SoutH Carotina—Annual License Tax Report due during month of 
February.—Domestic and Foreign Corporations. 

Annual Income Tax Return due on or before March 15.— Do- 
mestic and Foreign Corporations. 

South Daxota—Annual Capital Stock Report due between January 1 
and March 1.—Foreign Corporations. 

TENNESSEE—Annual Return of Supplemental Information due between 
January 10 and March 15.—Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax Report due between first day of January 
and the fifteenth day of March—Domestic and Foreign Cor- 
porations that are required to pay annual franchise tax. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 

Return of Information of dividend payments due on or before 
February 15.—Domestic and Foreign Corporations. 

VermMont—Annual License Tax Return and payment due on or before 

March 1.—Domestic and Foreign Corporations. 
Extension of Certificate of Authority due on or before April 1.— 
Foreign Corporations. 
Annual Report due on or before March 1.—Domestic Corporations. 
List of Stockholders due on or before April 5.—Domestic and 
Foreign Corporations. 

Vircinta—Annual Registration Fee due on or before March 1.—Domes- 
tic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 

WasHINGTON—Franchise (Income) Tax Report due not later than 
March 15.—Domestic and Foreign banks and financial corpora- 
tions. 

West Vircrnra—Annual Report due in April_—Foreign Corporations. 

Wisconstn—Annual Report due between January 1 and April 1.—Do- 
mestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any one of which it is al- 
ways glad to send without charge to readers of The Journal: 


Incorporation in Canada Under the Dominion Act. Explains the pro- 
jure for incorporation of Canadian companies, the requirements, taxes, 
maintenance of office, etc., and all the special features of the Dominion 
Companies Act. Attorneys with a client who may, because of tariff 
barriers, be considering the organization of a Canadian company to con- 
duct the company’s Canadian or export business, will find this pamphlet 
extremely useful. 

When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation 
officials. 

What Constitutes Doing Business. (Revised to April, 1930). A 208-page 
book containing brief digests of decisions selected from those in the 
various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases 
and a Topical Index make them also accessible either by case name 
or topic. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should be 
qualified. The questions are those which will usually bring out the 
points necessary to be considered. 

Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents from 
the experiences of different corporations. 

Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also may find this pamphlet useful when considering the 
matter of what state to choose for incorporation of a client’s business. 

Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 

Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 
Company case is now available. 

Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfer are divided and how the principal requirements for each 

. Classification may be determined, either by transfer agent or the 
individual desiring transfer made. 
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LOSSES 
MINIMIZE TAXES 


“The sharp decline in security prices and 
the business depression in general have ma- 
terially affected business transactions and 
attendant tax liabilities. Phases of the Fed- 
eral Income Tax Law, which heretofore de- 
manded little attention, are now the sub- 
ject of a wide application. The best that 


can be said of losses is that they minimize 
taxes.” 


Delight in extra service to subscribers prompts the dis- 
tribution of a thirty-page pamphlet under the above title 
describing the losses that are properly deductible in prepar- 
ing current tax returns. It has been sent to all users of 
the C. C. H. Federal Tax Services, including the Junior tax 
service, known as the “Ten Dollar Rewrite Service.” 


The Ten Dollar Rewrite Service consists of: 


(1) “United States Income and 
War Tax Guide,” a comprehen- 
sive restatement and interpreta- 
tion of all Federal Income Tax 
Laws, giving full recognition to 
all decisions and rulings. This 
shows their effect on business 
and demonstrates their applica- 
tion to actual problems by illus- 
trative cases. The nation’s stand- 
ard Tax Guide. 


(2) “Rewrite” Bulletins issued 
currently and supplementing the 


Guide with subsequent Tax Rul- 
ings and Decisions of the Trea- 
sury Department, the Supreme 
Court, Circuit Courts, etc. 


(3) “Illustrative Cases” con- 
taining practical illustrations on 
current tax questions not covered 
specifically by the law. 


(4) Five-ring loose leaf binder 
to hold material for the entire 
year. 


You can use it now and all year. Mail 
the coupon today for immediate de- 
livery. Pays for itself in an hour. 


Commerce Clearing House, Inc., 
205 West Monroe Street, 
Chicago, Illinois. 


Rush the Federal Tax Rewrite Service complete to date together 
with “Losses Minimize Taxes,” and keep the Service up-to-date 
throughout 1931, for all of which $10.00 will be paid. 
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Dissolution 
Withdrawal 


Reinstatement 


Amendment 


—any of the many miscellaneous corporation 
matters that so frequently cause more trouble and 
loss of time in a law office than much larger affairs, 
can be handled with speed, simplicity and precision 
through the assistance of The Corporation Trust 
Company. Precedents, forms and practice for every 
state and for every corporate action are furnished 
to the attorney, and our representatives (in every 
state) handle promptly every required detail. 
Employing the corporation services of The Cor- 
poration Trust Company puts behind your office 
the resources of a nation-wide organization of 
experts in corporate matters. 
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